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Editorial

Editorial

I

f there is a theme running through this issue of CGQ, I believe it relates to the
fascinating and challenging dynamic that characterizes the role of the corporate
secretary and governance professional.

To the outsider and uninitiated, the job corporate secretaries are called to fulfill is often
seen to be utterly mundane. Meeting logistics and minutes; regulatory compliance;
shareholder and related record keeping. While these are components of the work we do,
they represent only a small portion of the responsibilities we fulfill and the contribution
we make.
In this issue of the CGQ, we focus on climate change, emotional intelligence, as well
as other important matters. In the recent past, we’ve delved into cybersecurity and risk
with a global perspective. While corporate secretaries may not “own” these issues, we
are responsible for keeping our radar sharply focused on the horizon to ensure issues
relevant to good governance find their way to the boardroom.
Even that sounds relatively easy: simply pay attention and communicate effectively. But
that, again, is a rather superficial assessment of what our work really involves because, as
everyone knows, we have limited authority and often only limited influence that we have
persevered to earn. If we can’t convince our colleagues these emerging issues need the
attention of management so they can be reported on to the board, then we are merely
the meeting scribes and record keepers. Thankfully, the work of boards and the role
of corporate secretary have been in the spotlight for some time and, generally, there’s
recognition our work is relevant and needs to be taken seriously.
At the same time, many corporate secretaries informally report their roles are not well
understood and there continue to be challenges for governance professionals as they try
to bridge divide that often exists between directors and management. As much as some
frustration may underlie this reality, it also points to the important role and wide ranging
responsibilities our profession will have to navigate going forward. Like any other role,
there are those downside aspects it would be nice to offload; at the same time, the work
of corporate secretaries is increasingly and vitally important to our organizations. At the
end of the day, our work is relevant and valued. As it should be.
John T. Dinner
Chair, Editorial Committee
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Corporate Social Responsibility

Climate risk – the
investors’ perspective

By Maya de Souza, Senior Manager, Policy Research, Business Environment Council Ltd

In a follow-up to her November 2017 article on the role company
secretaries can play in addressing climate risk, Maya de Souza,
Senior Manager – Policy Research, Business Environment Council
Ltd, looks at a powerful driver for better climate risk management –
investor pressure.
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In my previous article, I explained why company secretaries
need to start ensuring climate risk is on their board’s agenda,
the importance of thinking over longer-term horizons to
ensure social well-being, and the benefits of transparency and
disclosure for healthy markets. This article now looks at these
issues from the finance sector perspective.
There are few of us here in Hong Kong who will have missed
the increasing excitement about Hong Kong becoming a centre
of green finance, catching the wave, but what is this all really
about? Is it just about the sell-side: issuing green bonds and
developing green projects that require finance? What about the
buy-side, often referred to as responsible or impact investment?
Is that one of those changes where catching the wave will be
great, but being under it potentially crushing?
In this article, I explain why this shift to greening finance is
critical globally and in Hong Kong, and what this involves
in practice with reference to the ‘buy-side’ or responsible
investment. This is not only about corporates issuing green
investment instruments, like green bonds, but about investors
taking into account environmental considerations in their
investment decisions and engaging with the companies
they invest in. I draw on the views that arose from a recent
workshop by the Business Environment Council Ltd (BEC) on
how to factor climate risk into decision-making.
To continue with the surfing analogy, we can all see the
wave of responsible investment coming. It’s not so far away
any more. The report by the People’s Bank of China (PBC)
and the United Nations Environment Programme (UNEP),
Establishing China’s Green Financial System (PBC/UNEP
report), was one of the early signs in this region. Though it
shouldn’t be forgotten that the Asia Responsible Investment
Association, set up here in Hong Kong, preceded this by many
years. The Principles for Responsible Investment (PRI) have
also been around for some time. But the PBC/UNEP report
was still vastly influential as it reflected China’s recognition
that capital needed to be harnessed to ensure a substantial
shift away from existing infrastructure. It brought the finance
sector centre stage in terms of protecting our environment and
ensuring a stable climate.
The PBC/UNEP report covered green bonds, which we are
beginning to be familiar with locally. But it went way beyond
this, covering green rating systems and a green stock index.
These initiatives are strongly connected with responsible
investment. Hong Kong’s Financial Services Development
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Council has established a Green Finance Working Group. Its
recommendations as to early action by the government and
other institutions on green bond issuance have been taken up –
and also to some extent by the buy-side.

So is the green finance wave
growing?
The latest figures show that 80% of investors are now factoring
environmental, social and governance (ESG) considerations
into investment decisions. Hong Kong also has its own
Sustainable Finance Initiative seeking to catalyse investor
action. Action specifically about climate is also on the increase.
Climate Action 100+ is a five-year initiative led by investors
to engage with the world’s largest corporate greenhouse gas
emitters to improve governance on climate change, curb
emissions and strengthen climate-related financial disclosures.
To date, 279 investors with nearly US$30 trillion in assets
under management have signed on to the initiative.
But why is this happening? Firstly, the finance sector has
come to realise that climate risk is not about doing good or
reducing impact to avoid bad publicity. It is essentially about
managing financial risk, taking on board the dependency of
social and economic well-being on a healthy environment. This
was the message of the Financial Stability Board’s Task Force
on Climate-related Financial Disclosures (TCFD) report. Put
simply, the message of this report is that climate change creates
two broad risks: physical impacts and transitional risk relating
to changing policy and behaviour. If these risks are not factored
into valuations, asset values may be entirely incorrect. We see
increasing recognition of climate risk being financial risk at a
senior level within asset management companies. For example,
just at the end of April 2018, Helen Morrissey, Director, Legal
& General Investment Management, said, ‘Climate change risk
is a financial risk – in the last six years, coal companies have lost
75% of their value.’
Secondly, more and more institutional investors, especially
from Europe and Australia but also increasingly in Asia, are
beginning to factor in social and environmental responsibility
as expectations within the investor community change or the
social ‘licence to operate’ evolves. It is in part about recognising
the wider social welfare of beneficiaries. For example, in terms
of pension fund beneficiaries, having a regular income but
high vulnerability to extreme weather may not be in their best
interests. The rules on director and trustee fiduciary duties are

Corporate Social Responsibility
changing, so that it is becoming quite clear that non-financial
risks can be taken into account by trustees and in some cases
must be taken into account as they are in fact financial risks.
For example UNEP’s recent report says ‘failing to consider
long-term investment value drivers, which include ESG
issues, in investment practice is a failure of fiduciary duty.’ 124
signatories from 22 countries have already signed a statement
acknowledging this duty, including five from Hong Kong.
So if Hong Kong investors fail to factor in climate risk they
could be holding assets simply not worth their apparent value.
But of course factoring in climate risk isn’t an easy process.
How do you decide when a company is climate resilient? How
do you get the information you need? Organisations like PRI
and the Investor Group on Climate Change are providing
tools and guidance. In December 2017, for example, the Asia
Investor Group on Climate Change (AIGCC) published
its Guide on Integrating Climate into Investor Strategy
(AIGCC Guide).
At a recent workshop held in March this year by the BEC,
in partnership with AIGCC, PRI, International Capital
Market Association and Hong Kong Institute of Qualified
Environmental Professionals, asset managers were brought
together to help develop their understanding of how to factor
in risk. The most important tool brought into the discussion
was the framework put forward by the TCFD, which sets out
four primary considerations relating to companies and provides
detailed guidance on how to take each on board:
n governance
n strategy
n risk management, and
n metrics and targets.
The learning that emerged from the workshop, drawing on the
explanation of the TCFD and other tools, is summarised below
as six key steps for an asset manager to take.

1. Map your portfolio
A good starting point is to map your portfolio and assess the
basics: this is the carbon footprint of your investment portfolio,
the geographical location of your assets and key climate risks
that may impact them, and some policy mapping too. But

remember the latter can change quickly. There are many ways to
understand your carbon footprint with a number of indicators
that can be used, from nature of company activity, for example
mining, to CO2 emissions per unit of output. As to an initial
understanding of physical risks in different parts of the world,
the Intergovernmental Panel on Climate Change scenarios are
the best place to begin.

2. Assess the strategies of individual companies
Adopt a forward-looking assessment approach that takes into
account the plans and strategies of individual companies. This
aligns with the TCFD approach to look at the company’s
targets and strategies. CDP (previously Carbon Disclosure
Project) data and MSCI analyses can also be helpful. Specific
questions include whether the company has robust plans to
reduce its greenhouse gas emissions.

3. Assess companies’ climate risk resilience
Look at the readiness of individual companies to cope with
climate risk. This includes looking at its governance, which
means considering amongst other things whether the board is
taking responsibility for action on this front – is it providing
strategic oversight on climate risk? Practical questions to ask
include what is on the risk register, whether the company has
any climate relevant key performance indicators and whether it
has third-party verification of data.

4. Understand companies’ risk exposure
Use stress-testing methodologies such as scenario analysis
to understand the risk exposure of individual companies.
Uncertainty can lead to investors ignoring these considerations
– but these tools try to remedy this, offering a means of
understanding a range of scenarios and exploring resilience
within those different scenarios. It’s about taking on board
what some call ‘black swans’, but which are more like ‘black
elephants’ – as people are aware of them but may prefer to
ignore, as they are complex and hard to address. There are
many practical issues here including understanding insurance
availability and its limitations.

5. Develop your investment strategy
Managing risk well involves not only understanding it and
evaluating it but developing a robust strategic position in
response. The AIGCC Guide mentioned above sets out a neat
and simple four-component framework for a strategy covering:
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people, policies, processes and public disclosure. Questions
here would include when to divest or not invest and when to
actively engage with companies. We heard from participants
that in some cases active engagement can be just as impactful.
It may also involve developing targets for investment in nonfossil fuel power or policies as to certain exposed sectors.

6. Be transparent
The need for transparency follows from all the above. The
importance of approaching this with integrity and accuracy
was emphasised at the workshop.

Riding the wave
So to be ready for the wave and avoid being overly exposed
to risk. It is important that Hong Kong’s finance sector –
asset owners, asset managers and analysts – equips itself with
the knowledge and know-how needed. This is to assess how
climate risk affects investment portfolios and how to develop

strategies to minimise risk and identify opportunities. Both
physical and transitional risks need to be taken into account: in
effect, climate change in its full sense needs to be incorporated
into risk management and strategy. As to how to do this, tools
and frameworks have been developed. It is now a question
of investors beginning – learning by doing – using risk
assessment frameworks for their funds and putting in place
strategies to manage risk and capture opportunities.
Maya de Souza
Senior Manager – Policy Research Business Environment
Council Ltd
The author’s previous article ‘Climate change – not my problem?’
is available in the November 2017 edition of e-CSj:
http://csj.hkics.org.hk.
This article is reprinted with permission.
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EQ For the Corporate Secretary –
How to be an Influencer

By Paul Dubal, LLB, FCIS, P.Adm., Head of Corporate Governance, First Abu Dhabi Bank, United Arab Emirates

Emotional Intelligence (EQ) is based on the ability to recognize,
understand and manage our emotions and to recognize, understand
and influence the emotions of others.
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Introduction
During my early, rather naive years as a newly qualified
corporate secretary, highly engaged and eager to impress, I
came across a phenomenon that until then, I had not directly
encountered: office politics; more to the point, the politics of
power. Every job comes with its share of hazards. One of the
biggest hazards for a corporate secretary is being caught in
the middle of a toxic work environment, something I found
myself embroiled in. To say that the Chief Executive Officer
and the Board Chair did not like each other would be an
understatement, but they also intimidated and felt threatened
by each other.
In view of the dual reporting role common to many corporate
secretary positions, I found I was caught in the middle.
The CEO would issue me with instructions which would
subsequently be countermanded by the Chair, and this power
struggle left me wondering how to respond without falling
into a direct confrontation with one or the other. I promised
myself to be true to my values and act with integrity, and it
felt to me that the Chair was right; however, that put me in
conflict with the person who effectively was paying my salary,
the CEO.
Despite the stress of that traumatic time, I learned a valuable
life lesson that corporate secretaries need to be able to be
masters of tact and diplomacy; to tread carefully on eggshells
yet be assertive enough to protect oneself with dignity while
maintaining one’s integrity; and to never panic. Valuable
lessons they never taught me in my academic studies.

The Concept of EQ: Emotional Intelligence
Emotional Intelligence (or EQ for the purposes of this article)
is a term used by two psychologists, John Mayer, now at the
University of New Hampshire, and Yale’s Peter Salovey. It
is based on the ability to recognize, understand and manage
our emotions and to recognize, understand and influence
the emotions of others. At that time, back in 1995, the
preeminence of IQ as the standard of excellence in life was
unquestioned. If you had superior intellect, whether through
experience or genetics, your chances of success were greatly
enhanced. Since a science reporter at The New York Times,
Daniel Goleman popularized the concept in his bestseller
book “Emotional Intelligence: Why it Can Matter More Than
IQ” the term has become ubiquitous.
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What are the Traits of Emotional Intelligence?
Since Goleman’s book, emotional intelligence has gained
significant credibility as a factor in successful team and
workplace dynamics. A manager or leader with high EQ
is likely to lead a more successful team than one with low
EQ and who relies on hierarchical authority to compel his
team to carry out assigned tasks. Similarly to IQ, it is not a
genetic trait that people are born with or not (although it
sometimes seems that way). It’s a skill that you can develop
if you have the desire to do so, and cultivated by practice and
experience. The path to higher EQ relies on honest selfreflection. The first (and arguably most important) element
is self-awareness. Conducting an honest appraisal of one’s
strengths and weaknesses and working to address those
weaknesses is key. It takes humility to admit to your failings,
even to yourself. Self-aware people know exactly how they
feel and how their emotions can impact others. Being able to
manage your emotions and staying calm under pressure are
valuable attributes for a leader if they want to get the best out
of their people. Who has not been shouted at by the boss?
Remember how that feels? How can you give your best to a
leader that humiliates you?

Corporate Secretary
A second component of high EQ is the discipline of
self-regulation, i.e. to stay in control. Leaders that selfregulate rarely verbally attack others, they make reasoned
business decisions that are not swayed by emotion, and they
have the courage to take personal accountability for their
actions and the actions of their team. Strong self-regulation is
underpinned by a strong value system and integrity, a critical
attribute for a corporate secretary. They are able to assert
themselves with dignity and authority; I’ve often heard people
say that “George/Georgina is unflappable.” I’m sure we have
all seen and envied those colleagues.
A third trait of people with high EQ is their level of
motivation. Highly motivated leaders set high expectations
about their conduct and standards of performance and they
demand the same of their team. They lead by example, and
their passion and enthusiasm often ignites their team to greater
performance. Not every highly motivated person possesses
high EQ, but I have rarely seen a person with high emotional
intelligence that does not have a spark of passion about his/
her work. Their mindset is optimistic, and this equips them
with a degree of resilience that allows them to calmly deal with
stressful situations. They see mistakes as learning opportunities
and look for the good points in the most difficult circumstances.
For me, the most compelling attribute in a good leader
is the ability to display empathy, to “walk a mile in your
shoes.” They are the people that seek to understand
another person’s viewpoint, and this opens up a range of
possibilities. They are able to give and graciously receive
constructive feedback; they are excellent communicators
because they deliver their message tailored to the
individual to deepen understanding; they are effective
coaches because though a process of questioning and active
listening, they are able to provide mentorship and guidance
in a way that relates to the recipient. Having empathy is
also a good conflict resolution and negotiation tool. The
awareness to see the bigger picture means that they are
more open to changing a position rather than defending
it vehemently. An empathetic person believes in win-win
negotiation. This ability to communicate confidently and
assertively allows them to show compassion to others. They
seek to learn from criticism and never take it personally
or hold grudges. An empathetic nature allows them to be
open minded and not easily offended.

Finally, a person with high EQ is characterized by strong
social skills. They are usually adept communicators,
including public speakers, and their open nature allows
them to respond positively to hearing bad news. My
experience suggests that people with strong social skills
are the best agents for change. They are rarely satisfied
at maintaining the status quo. They like to innovate and
embrace change, and are easily able to get their team
excited about new projects through their vision and
how they communicate it. Equally they bounce back
quickly from mistakes and adopt a learning mentality,
never beating themselves up over mistakes. If that means
apologizing whether to their superiors or subordinates,
they have the courage to stand up and do so. The best
directors I have seen are ones that are not afraid to ask
‘silly’ questions, who are not content to go with the flow
until they are satisfied. People possessing strong social
skills are confident and charismatic, but not in an arrogant
way, because it is usually allied to humility. They take
responsibility for the failings of their team, but they are
also quick to praise and acknowledge the contributions
of their team when a project is successful. This sets an
example of how to conduct oneself to others. It can be a
powerful skill.

What Other Factors Demonstrate High Emotional
Intelligence?
There are numerous other traits that characterize people with
high emotional intelligence. People that I have admired and
aspired to be like in my career have tended to be people that
know how to make things happen, to galvanize other people
with their infectious energy and often sense of humour.
They are able to manage people and get tasks done almost
effortlessly. When I sat down and thought about the qualities
that these people I admired so much, most of them possess
some or all of the following:
n	They do not aspire to perfectionism. They realize their
limitations and understand that seeking perfection is
usually an unattainable goal, and continue to push forward
without procrastinating. If they make mistakes they don’t
attack themselves about it. They learn from it to improve,
adopting a learning mindset. They know and accept their
strengths and weaknesses and are honest with themselves.
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However, they know how to leverage their strengths and
cover their weaknesses by working with the right people in
the right situation.
n	They take a balanced approach to life, recognizing that
overwork can lead to unnecessary stress and health
problems. They always seem to be the ones who forget
about work problems as soon as they leave the building
and always seem to have an enjoyable or exciting weekend!
Taking time to unplug and recharge your batteries is a
vital ingredient of a happy and balanced life. Take care
of yourself and you will be far more productive in the
long run.
n	People with high EQ accept change as a natural part of
life. They don’t dread or hide from it; rather they embrace
it and sometimes thrive on it. They are the best innovators
because they are also the most adaptable people. Evolution
has taught us that you have to continually adapt to survive.
They usually plan ahead so that they are not caught
unawares by change.
n	One of the qualities I respect in those people I have
admired are their single minded focus and concentration.
They are not easily distracted by their surroundings, and
the ‘noise’ of their environment. They have the discipline to
work on a task and ensure it gets completed on time.
n	They are active listeners and their empathetic nature makes
them curious about other people. It leads them to ask lots
of questions whenever they meet someone new. They are
also curious about processes, and can use this knowledge to
engineer change.
n	People with high EQ don’t have the time to dwell in
the past because they’re too busy contemplating the
possibilities that tomorrow will bring. They don’t let past
mistakes consume them with negativity. They focus on
the positive, devoting their time and energy to solving a
problem and focusing on things they have control over.
As positive people, they seek out the company of other
positive people that in turn boosts their energy even
further. Positive people are always the most popular to be
around because of the way they make others feel.
n	They are highly assertive. They may seem like pushovers
because of their politeness and compassion, but they are
good at establishing boundaries. They are not afraid to
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say no to others, and this helps them keep that balance
referred to earlier. They know when to dial down their
commitments so they don’t get overwhelmed or burnt out.

Can We Train Ourselves to be Emotionally
Intelligent?
Developing emotional intelligence is not an overnight process.
It takes years of thoughtful and conscious effort, but the good
news is it can be learned and developed. As I mentioned,
leaders with high EQ are not born but made. It takes time,
practice and a lot of patience.
The first step is developing fluency in your range of emotions.
This consists of taking time to analyze your emotions and the
message it is sending you, as well as to differentiate between
similar emotions, such as feeling sad versus overwhelmed.
Emotions can feel like a powerful current that sweeps us
along, controlling us rather than the other way round. A good
example of this is when one feels an intense emotion like anger.
We have all heard stories about people committing stupid,
destructive or deadly acts while angry because at the time our
rational powers are subjugated to blind instinct. We are no
longer in control but we are still responsible for our actions.
Neuro-science research has demonstrated that the mere act of
naming our emotions lessens their intensity, because you are
shining a cognitive spotlight on what you are feeling. Try it
next time you are sitting in a traffic jam and you tell yourself
“I am frustrated because I am stuck in traffic.” See how much
more relaxed both physically and mentally you will feel.
Similarly the act of writing down how you feel can be
remarkably therapeutic. I have kept a daily journal since I was
a teenager and I have found the mere act of writing a therapy
in itself. Writing it down enables you to distance yourself from
the intensity of the emotion. It is remarkable how less intense
the pain and disappointment of a traumatic or difficult event
feels when you record it in a journal. It has helped me through
some challenging passages in life.
Another technique you can employ is to observe your
emotions and not try to suppress them. We live in a society
which expects us to suppress our emotions when we are out in
“public,” labelling certain emotions such as anger as bad and
something to be suppressed. An unfortunate by-product of
suppressing emotion in public is the incidences of domestic
abuse that occur behind closed doors. Emotions are the result
of millions of years of evolution. We cannot just switch them

Corporate Secretary
on or off like a light, or suppress them when society expects
us to. Emotions provide us with useful information about our
perceptions of the world. They have a specific purpose that
motivates us to a course of action.

n	Analyze your weaknesses; accept that you’re not perfect
and that you could work on some areas to make yourself
a better person. Have the courage to look at yourself
honestly and objectively.

Just imagine if you never felt fear. Sounds great to be fearless,
but fear is designed to keep you safe from harm. Thinking
of your emotions not in terms of good or bad but rather as
useful information helps develop a greater awareness of your
emotions. This self-awareness will also help you to recognize
the triggers that may lead you to behave in a certain way, and
to think about them objectively. The irony with an emotion
such as anger is that when you are building up to anger, even
a minor incident could set you off. Providing a self check-in
will help you to avoid getting to that vicious cycle of anger. It
can also help you to recognize recurring patterns. Our brains
have the tendency to follow established neural pathways, so
our reactions tend to be fairly consistent. Recognizing these
patterns can help to break them. For example, you may say
that “when I am angry I bottle it up,” which is never healthy
as like a steam valve it will escape in another possibly more
destructive way. Knowing this, you can work on providing a
safe outlet (a gym punchbag works for me).

n	Examine how you react to stressful situations. Do you
become upset every time something doesn’t happen the
way you want? Do you blame others even when it’s not
their fault? The ability to stay calm and in control in
difficult situations is a highly valued asset in business.

I have found in today’s social media world two distressing
anger habits that many people suffer from. The first is to be
overly judgmental or critical of others, when they label the
person as stupid for some perceived action, as if to elevate their
own superiority over that person. The second is the tendency
for people to take offence unnecessarily in the slightest trivial
matters, suggesting a degree of intolerance that can strain
relationships and injure our own health. Don’t be that person.
Taking notice of how we react is valuable information for our
own self-regulation.

n	Do you take responsibility for your actions? Do you have
the courage to apologize to a person if you hurt their
feelings, or do you just try to ignore or avoid them, hoping
it will be forgotten? An honest attempt to make things
right will engender greater respect and forgiveness.
n	Examine how your actions affect others. If you are in a
position of authority, consider the impact of your decisions
on others; put yourself in their place; try and consider how
they will feel.
n	How well do you respond to honest feedback or criticism?
Consider whether you can be coached; in other words, will
you be prepared to listen to feedback that you may not
want to hear because they expose your flaws?

How Can We Apply This to the Role of Corporate
Secretary?

n	Observe how you react to people. Are you prone to
rush judgment before you know all of the facts? Do you
stereotype? Are you critical of their conduct without even
thinking of their situation or putting yourself in their place.

It hardly needs stating that the function of corporate
secretaries as governance professionals in all types of
organizations in the private, public, and not-for-profit
sectors has evolved. The modern corporate secretary is
no longer an administrative officer, but is now expected
to provide professional guidance to shareholders, boards,
individual directors, management, and other stakeholders
on the governance aspects of strategic decisions. The
corporate secretary typically acts as a bridge for information,
communication, advice, and arbitration between the board
and management and between the organization and its
shareholders and stakeholders.

n	Review your work environment. Do you seek attention for
your accomplishments? Humility is a wonderful quality,
in my view the mark of a true leader that allows others a
chance to shine, while you can be quietly confident about
your own achievements when the focus is on colleagues.

To fulfill this role, the corporate secretary needs to be fully
aware of the powers, rights, duties, and obligations of all of
these groups, as well as a thorough knowledge of the business
environment in which the organization operates; and a strong
understanding of the laws, rules, and regulations that govern

You can conduct your own self-evaluation by considering the
following:
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its activities. Good governance is more than just complying
with laws, regulations, standards, and codes; it is also about
creating cultures of good practice. So what does this mean for
the corporate secretary?
A critical component is having the technical skills and
experience to know what corporate governance practices are
needed in an organization and why; however, technical skills
alone are insufficient. The corporate secretary is often called
on to create and manage relationships between the different
stakeholders in the corporate governance system. To be
effective a corporate secretary needs to possess the following
attributes:
n	The highest standards of integrity and independence
in protecting the interests of the organization and its
stakeholders.
n	A strong value system that enables them to perform their
work ethically and with integrity, (sometimes termed as
“spiritual intelligence”) and to be assertive enough not to
compromise those values under pressure.
n	When dealing with the strong personalities one often finds
on boards, a corporate secretary needs to be respectful,
diplomatic, and able to converse in an effective and
assertive manner; this means being an active listener,
appreciating the viewpoints of other parties and being
respectful of confidences. I recall at one organization I
worked for two fellow directors despised each other. After
each meeting I would receive the inevitable phone call
where A blasted B, followed by the next call in which B
blasted A. As we all understood, I was not in a position to
do anything about it, and in fairness they never asked. I
was merely a sounding board to vent their frustrations.
n	However, a corporate secretary should not be passive.
If one is to work ethically, it means having the courage
to bring issues to the surface, especially those relating
to reputational risk. In my experience more and more
secretaries have been called upon to present to board
meetings on matters of governance and how it impacts
the strategic direction of the company. This means that
apart from possessing a deep knowledge of the business
operations, the secretary must adopt a commercial and
problem solving focus, and have the ability to generate
and justify alternative solutions. They also need good
presentation skills!
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n	Considering how corporate secretaries can get caught in
the middle of the crossfire between a strong Chair and
CEO, they may sometimes need to have a good survival
instinct; political awareness, sensitivity to hidden agendas,
tact and diplomacy, empathy with opposing viewpoints,
and so often the case in these situations, the ability to
tolerate severe stress.
n	In a recent position as corporate secretary to a number of
regulated boards, one of the key areas I was able to add
value was in building a model for continuing director
education. This meant getting to know each director’s
personality and forging a strong relationship with them
in order to effectively identify their specific development
needs. I could then tailor their orientation and board
education sessions to support them effectively. To do this,
I needed to build credibility by a combination of technical
prowess and more importantly relationship building skills.
n	The corporate secretary should work with the board,
especially the independent directors, to ensure that there
is good chemistry between them and that they feel able to
contribute effectively to the board. This will entail working
with the Chair and CEO to ensure that there is plenty of
opportunity for networking between the board members
and also between the board and senior management.

How Can we Manage and Influence the Powerful
People in Your Life?
During my years as a corporate secretary I have come across
many powerful and charismatic people, and I have learned,
often through bitter experience, that they need special
handling. I recently read a superb book Influencing Powerful
People by Dirk Schlimm, and I highly recommend it. The
book helped to put into context some of the concepts that it
took me decades to learn (and am still learning) through trial
and error. Below are some suggested strategies drawn from
Schlimm’s book and my own experience.
n	First impressions are critical. Appearance and demeanour
are a good indicator of fit, and while you need to work hard
over time to develop your credibility through being good
at what you do, you can create a good impression merely
by being likeable. Research the person and understand any
specific skills or characteristics so that you are not meeting
them ‘cold.’ As with any interaction with powerful people,
preparation is key.

Corporate Secretary
n	Powerful people are extremely demanding. This may come
as no surprise but that does not mean you have to jump
to their every request. It is important they perceive you as
competent, and that means becoming good at what you
do. Equally you need to know your limits and not take
on assignments that are beyond your abilities simply to
please the boss. Your reputation for competence will soon
take a hit.

n	A powerful boss means that you will need to sharpen your
influencing skills; however it is important to guard against
compromising your independence or integrity. Your values
and ethics must stand firm, even in the face of pressure
to make snap decisions. This is to me the most important
principle and hopefully one that will keep you out of jail!

n	Powerful people don’t always play by the rules of business
protocol. I have found them to be highly passionate people,
and that can result in an absence of filtering. Some bosses
I have seen possess a volcanic temperament. Therefore an
important attribute in dealing with such a person is the
ability to ‘roll with the punches;’ to avoid the temptation
to strike back and escalate the conflict. This does not mean
being walked upon. The opportunity will undoubtedly
arise to state your case at the appropriate time, when
things are calmer and they are more amenable to what you
have to say.

The situation I described at the beginning of the article
eventually resolved itself when the Board voted to oust the
CEO. More through luck than judgment, I managed to
distance myself from his actions and was therefore not tainted
by association. I survived with both my employment and my
sanity intact, but only just.

n	Allied to this ability to take the hits is the need to be
resilient to stress, to not allow the emotional toll to beat
you. Save your energy for the battles you think you can
win. This may be a judgment call but is worth the analysis.
It’s important that you look after yourself physically
and mentally by eating, exercising and sleeping well.
I also found that having a keen sense of humour was a
huge stress relief. Laughter is a natural antidote to these
stressful situations.
n	Exercising a degree of humility in front of powerful people
is often appreciated. This is about recognizing what those
people bring to the table and being prepared to listen,
understand and engage with them, a sure way to build a
close relationship. Building that rapport will enable you
to be confident enough to deliver bad news when the
occasion arises. I have had to do that many times, but it is
an opportunity to put things into context as well. Avoiding
this difficult task to let someone else to do it loses that
opportunity. Developing a strong relationship with the
powerful person positions you well as a trusted adviser
and influencer. However, humility means allowing your
team to take the credit, not you, and being prepared to
undertake menial tasks when the occasion demands it. I
have carried a heavy suitcase up to the room for many a
seasoned director.

Conclusion

The skills you learn as an emotionally intelligent person can
be applied just as well to personal/family situations or even to
social/networking settings. It is a valuable attribute that will
enrich all areas of your professional and personal life.
Paul Dubal, LLB, FCIS, P.Adm., Head of Corporate Governance,
First Abu Dhabi Bank, United Arab Emirates
Paul has almost 20 years of corporate secretarial, corporate
governance and regulatory experience both in house and as a
professional services consultant in the United Kingdom, Canada
and the Caribbean. He has served in senior in-house roles for
several financial services companies listed on the UK Stock
Exchange and in Europe. He has also provided governance
services to listed companies in Europe, North and South America
and the Caribbean region. Paul has worked extensively with
a diverse range of boards and senior management teams on
governance matters, including the transition from a stakeholder to
an independent board. In his previous role, he acted as Corporate
Secretary and Governance Advisor to the Bank of Montreal’s
OSFI regulated subsidiaries. Paul has recently taken up a position
as Head of Corporate Governance at the First Abu Dhabi Bank
where he is responsible for the Bank’s corporate governance
framework domestically and across its international subsidiaries.
Paul is a Fellow of the Institute of Chartered Secretaries and
Administrators (ICSA) and holds a LLB from Middlesex
University (UK). He is currently a speaker on the Governance
Module ICSA Director Education and Accreditation Program
(DEAP).
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“Acting Jointly or
						in Concert”

By Paul Davis, Leila Rafi
and Sandra Zhao

By Paul Davis, Leila Rafi and Sandra Zhao

Lack of Clarification
and Guidance has
Created Unnecessary
Legal Wrangling,
Particularly in
Contested Transactions;
A New Path Forward is
Needed
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e have seen increased attention to contested transactions
in Canada – namely, unsolicited take-over bids and proxy
contests – in recent years.
Over the years, the phrase “acting jointly or in concert” has led to much legal
uncertainty and unnecessary litigation costs for market participants, typically
in the context of contested transactions. It is our contention that securities
regulators should provide clarity regarding the meaning of these words.

Corporate Law
As a finding of “joint actor” or “acting jointly or in concert” can
result in significant obligations1, we have published a paper that
seeks to outline a possible new path forward in an attempt to
provide clarity.2
In the paper, we reviewed the legislative history of “acting
jointly or in concert” and the relevant jurisprudence. Based on
such review, we gleaned the following:
1.	The analysis regarding whether someone is a joint actor
must occur on an individual basis, establishing acting jointly
or in concert or a joint actor relationship for each person
separately.
2.	When purchasing shares, the key factor for a finding of
“acting jointly or in concert” is whether the parties have a
common investment or purchase program.

3.	A finding of acting jointly or in concert requires that the
“acting” be for a specific purpose or transaction, and the
joint actor must have played an active and significant role.

4.	Parties will not be found to be “acting jointly or in concert”
where no planned result was agreed upon, committed to, or
understood by the parties.
5.	For a joint actor relationship to be established, it is critical
that the joint actors have a commonality of commercial or
financial interest.
6.	The fact that parties had been joint actors in the past will
not be sufficient to establish that they are currently joint
actors.

7.	A finding of acting jointly or in concert is more likely
where there exists a close working or familial relationship
between the parties.
8.	Courts and securities regulatory authorities appear to be
more likely to consider an insider’s role with a propensity
towards making a joint actor determination.

9.	Persons acting solely in an agency capacity are unlikely
to be found to be acting jointly or in concert unless their
conduct goes beyond the customary functions of their role.
Based on the foregoing guiding principles, we believe that a
finding of “acting jointly or in concert” or “joint actors” is likely
based on whether two or more persons reach an agreement
or understanding as a result of which they actively seek to
implement a specific transaction or to bring about a planned

outcome, and such persons have a commonality of commercial
or financial interest in respect of that specific transaction or
planned outcome.
As “acting jointly or in concert” has never been strictly defined,
we wanted to provide meaningful guidance to understanding
the phrase based on the legislative history and jurisprudence.
In our paper, we have suggested a legislative definition which
we believe is a suitable response to the numerous requests for
clarification by market participants over the last 35 years.
The most significant change to the current legislative language
we proposed in our paper is to provide for a comprehensive
definition of “acting jointly or in concert”, and thereby
reject the view that because the determination of whether
someone is “acting jointly or in concert” is fact specific, it
would be imprudent to provide for a concise definition.
We recognize that as the Canadian capital markets evolve,
our proposed definition could face challenges. However, in
those circumstances, guidance could be given through policy
statements or Staff Notices, or further amendments of the
regulations could be made if warranted. We would suggest that
it is in the public interest to provide clarity rather than focus on
regulatory flexibility.
Our hope is that our paper, and the draft statutory language
will, at the very least, ignite a healthy debate that will eventually
lead to a modification to the current legislative language.
If you have any questions about our paper, or otherwise require
assistance in connection with a contested transaction, please
do not hesitate to contact one of the lawyers in our Capital
Markets and M&A Group who would be happy to assist you.
For more information on this topic, please contact:
Toronto Paul Davis 416.307.4137 paul.davis@mcmillan.ca
Toronto Leila Rafi
416.945.8017 leila.rafi@mcmillan.ca
Toronto Sandra Zhao 416.865.7808 sandra.zhao@mcmillan.ca
A cautionary note:
The foregoing provides only an overview and does not constitute
legal advice. Readers are cautioned against making any decisions
based on this material alone. Rather, specific legal advice should be
obtained.
© McMillan LLP 2018

1. T
 hese obligations include the imposition of public disclosure obligations, increased costs and delays to completing a transaction, potential liability for breach
of securities legislation, impeding the ability to successfully complete a take-over bid and the loss of the ability to vote on certain matters.
2. P
 aul Davis, Leila Rafi and Sandra Zhao are partners of McMillan LLP and authors of our paper. The opinions expressed therein, are those of the authors and
not McMillan LLP or its clients.
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B.C. Considers Benefit
Corporations
By Sarah Fitzpatrick

B.C. may become the first province in Canada to pass
legislation that officially allows benefit corporations. Benefit
corporations are different from the typical for-profit
corporation in that they conduct business for the purpose of
creating a general public benefit. They also adhere to a certain
level of accountability and transparency. Benefit corporations
started as a certification issued by B Lab, a non-profit
headquartered in Pennsylvania. Now, 33 U.S. States and the
District of Columbia have passed legislation that officially
authorize benefit corporations as a type of corporation.
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Bill M 216 proposes to amend the B.C. Business Corporations
Act to create benefit companies. The bill is a private members’
bill and passed second reading on May 17, 2018. Because it has
passed both first and second reading and it is rare for a private
members’ bill to pass first reading due to lack of votes, it is
expected that Bill M 216 will receive enough support to pass
third reading and be enacted into law.
The proposed B.C. benefit companies will be share capital
corporations that will have the following “benefit statement” in
their notice of articles:

Corporate Law
This company is a benefit company and, as such, has purposes
that include conducting its business in a responsible and
sustainable manner and promoting one or more public benefits.
In its articles, the benefit company must also include a
commitment to: (i) conduct its business in a responsible and
sustainable manner; and (ii) promote public benefits that
are specified in the articles. A “public benefit” is defined as a
positive effect that includes an effect of an artistic, charitable,
cultural, economic, educational, environmental, literary,
medical, religious, scientific or technological nature. The
positive effect must also be for the benefit of either a class of
persons (excluding the company’s shareholders), communities
or organizations, or the environment. “Responsible and
sustainable manner” is also defined as a manner of conducting
business that takes into account the well-being of persons
affected by the company’s operations and endeavours to use a
fair and proportionate share of available environmental, social
and economic resources and capacities.
A B.C. company can become a benefit company if a special
resolution of its shareholders authorize it to include the benefit
statement in its notice of articles. A company may cease to be
a benefit company by a special resolution of its shareholders. A
benefit company must have the words “Benefit Company” or
“B.Co.” as part of its name.
A benefit company must publish an annual benefit report that
discloses how it conducted its business in a responsible and
sustainable manner and promoted the public benefits stated in
its articles. The report must also include an assessment of the
company’s performance in carrying out its benefit purposes
against a third party standard. The report will also advise on
any circumstances that hindered its endeavours to carry out its
benefit purposes.
Interestingly, the directors and officers of a benefit company
will have a duty to act honestly and in good faith with a view
to the best interests of the public. This is defined as the best
interests of persons who may be materially affected by the
company’s conduct and the promotion of the public benefits
stated in its articles. The directors and officers will be expected
to balance this duty with their standard duty to act honestly
and in good faith with a view to the best interests of the
company. Bill M 216 clearly favours the duty to act in the best
interests of the public over the traditional directors’ and officers’
duties as it further states that directors or officers will not

contravene their duties under s. 142 of the Business Corporations
Act simply because they acted honestly and in good faith with
a view to the best interests of the public. However, the odd
result is that directors and officers of benefit companies may be
excused from their duties, including the duty to not breach the
Act (which can be an offence), if they committed the breach for
the best interests of the public.
The proposed legislation does not change the rules for
shareholders being able to bring complaints against a company
on the basis that the company’s affairs were conducted or the
directors’ powers were exercised in a manner that is oppressive
to the shareholders or that some act was done that was
unfairly prejudicial to the shareholders. If the intention is to
give primacy to the public benefit interests over the ordinary
business or profit-making interests, the legislation should
expressly direct a court, which is considering a shareholder
complaint, to consider the public benefit. As Bill M 216 has
not yet passed third reading, there may still be amendments to
the proposed legislation.
It will be interesting to see where the benefit company model
will go in B.C. The benefit company is somewhat similar to the
existing B.C. community contribution company (C3) which is
a hybrid between a for-profit and a non-profit corporation. C3s
are companies that are operated for community purposes and
have certain restrictions on their assets (for e.g., no more than
40% of their annual profit can be paid as a dividend to their
shareholders). Currently, there are around 60 B.C. C3s. Benefit
companies may provide a more attractive alternative to C3s as
there are no restrictions on their assets.
If you are interested in the B.C. benefit company structure and
whether it is appropriate for you, our Social Impact lawyers
would be happy to assist.
Sarah Fitzpatrick is an associate at Miller Thomson LLP in the
Social Impact Group in Vancouver. She practices in the areas of
not-for-profits, charities and estate planning. She provides general
counsel advice to not-for-profit organizations and charities,
including governance, charitable registration, and regulatory
compliance. She also has assists clients with major business
contracts, transactions and restructuring. Sarah can be reached at
sfitzpatrick@millerthomson.com.
This article is reprinted with permission.
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Ceasing to be a Director –
Directors’ Liability for
Tax – Toronto Tax Lawyer
Analysis

By David J Rotfleisch, CPA, JD
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Corporate Finance
Introduction – Directors’ Liability for Tax
Directors are jointly and severally liable for some of the tax
debts of the corporation of which they are a director. The
Canadian Excise Tax Act makes the directors of a corporation
liable for the GST/HST remittance arrears of that corporation.
Similarly, the Canadian Income Tax Act makes the directors
of a corporation liable for the payroll remittance and the part
XIII withholding tax arrears of the Corporation. Notably, the
Canadian Income Tax Act does not make directors liable for
the corporate income tax debts of their corporation. Directors’
liability is a formidable tool in the Canada Revenue Agency’s
arsenal, but it is subject to several important restrictions. One
is that the CRA cannot collect from directors without first
assessing them for the relevant remittance arrears and both
the Canadian Excise Tax Act and the Canadian Income Tax Act
require several procedural steps to be satisfied before a director
can be validly assessed. For example, the Canada Revenue
Agency needs to unsuccessfully attempt to collect from the
corporation before it can assess the corporation’s directors.
Most importantly, the CRA cannot assess an individual for
director’s liability if that person last ceased to be a director
more than two years ago. Directors are also able to avoid
liability for remittance arrears if they are able to demonstrate
that they exercised the degree of care, diligence and skill
necessary to prevent the failure by the corporation to remit
tax that a reasonably prudent person would have exercised in
comparable circumstances.

Resignation – Ceasing to be A Director
One way to cease to be a director of a corporation is to
resign. The Canadian Income Tax Act and the Canadian Excise
Tax Act do not explicitly impose any requirements on how
a resignation is to be accomplished, so the question of how
to resign effectively is determined by reference to corporate
law and the relevant incorporating statute. For corporations
incorporated under Ontario’s Business Corporations Act, a
resignation becomes effective at the time a written resignation
is received by the corporation, or at the time specified in
the resignation, whichever is later. Many of Canada’s other
incorporating statutes have similar requirements. In Canada v.
Chriss, the Federal Court of Appeal determined that written
resignations prepared for the directors by their lawyers but
that were never executed were not effective. It is not necessary
for the written resignation to be stored in the minute
book of the corporation for the resignation to be effective.

Corporations are required to provide information to various
provincial corporate registries depending on where they
operate and what statute they were incorporated under. The
information in the provincial corporate registry is available to
the public. Normally, when a director resigns, the corporation
should update the appropriate provincial corporate registry
so that the former director is no longer listed as a director.
Some but not all court decisions have found that a resignation
is still effective for the purposes of the time limit even if the
provincial registry was not updated.

Dissolution – Ceasing to be A Director
The process by which a corporation ceases to exist as a legal
entity is called dissolution. If a corporation is dissolved, the
individuals who were directors of the corporation cease to
be directors at the time of the dissolution. The Tax Court of
Canada and the Federal Court of Appeal have repeatedly
found that this is sufficient to start the clock for the two year
director’s liability limitation period. The most common causes
of a corporation being dissolved are when the corporation
is involuntary dissolved because it hasn’t kept up with
its corporate filings or when the corporation is dissolved
voluntarily. Either type of dissolution is sufficient for the
purposes of the limitation period. If the corporation is later
revived, it does not mean that the limitation period clock has
been reset for individuals who ceased to be a director by virtue
of the corporation being dissolved. Former directors will only
be restored to director status for the purposes of director’s
liability if the corporation is revived by a court order which
specifically reinstates the directors. So far, the courts have
proven reluctant to grant such orders to the CRA. Note that
dissolution is not the same as bankruptcy or insolvency. An
insolvent corporation is a corporation which cannot continue to
meet its financial obligations. Bankruptcy is a process that can
be applied to insolvent corporations whereby all legal action
by creditors of the corporation is ceased and the corporation’s
property is assumed by a trustee on behalf of the corporation’s
creditors. Neither bankruptcy nor insolvency automatically
causes the corporation to be dissolved or means that an
individual ceases to be a director of the corporation. However,
the director of a corporation which has gone bankrupt is not
liable for the corporation’s remittance arrears if the Canada
Revenue Agency fails to prove a claim for the corporation’s
remittance liability within six months of the corporations
assignment in bankruptcy or bankruptcy order.
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De Facto Directorship – Ceasing to be a Director

Ceasing to be a Director - Tax Tips

Individuals who have not been validly appointed a director
of a corporation may still be subject to directors liability
under the Canadian Excise Tax Act or the Canadian Income
Tax Act by virtue of being a de facto director. An individual is
a de facto director if they have not been validly appointed as a
director, but still act as a director and hold themselves out as
a director to third parties. There is no cut and dried legal test
to determine if an individual is a de facto director, instead, the
court considers a large number of different non-determinative
factors to make a decision about each particular individual.
Examples of factors considered by the court include whether
the individual attends directors’ meetings, signs documents as a
director, plays a significant role in supervising the management
of the corporation, and introduces himself to third parties as
a director of the corporation. This means that directors who
cease to be a director by resigning but continue their role with
the corporation may not have started the director’s liability
limitation period running by virtue of being a de facto director.
Individuals can cease to be a de facto director by ceasing to act
as a director and by making it clear within the corporation and
to third parties that they are not a director.

Individuals who are a director of a corporation that is in
financial difficulty or that is known to have remittance arrears
should consider resigning to start the two-year limitation
period running as soon as possible. If the individual resigns,
they should keep a copy of the resignation and proof that it
was delivered to the corporation at a specific time. This will
make it more likely that the limitation period will have run
by the time the Canada Revenue Agency attempts to assess
the individual and that the individual will be able to persuade
CRA or the courts that they did resign. It is also worthwhile
to seek advice from an experienced Toronto tax lawyer when
you resign to ensure that you meet all the formal requirements
for resignation and to ensure you do not become a de facto
director. If the Canada Revenue Agency has approached you
regarding director’s liability and you have not resigned, it is
also worth checking if the corporation was ever dissolved,
as this will mean that the limitation period has already
started running.
David J Rotfleisch, CPA, JD is the founding tax lawyer of
Rotfleisch & Samulovitch P.C., a Toronto-based boutique tax law
firm. He appears regularly in print, radio and TV. With over 30
years of experience as both a lawyer and chartered professional
accountant, he has helped start-up businesses, resident and nonresident business owners and corporations with their tax planning,
with will and estate planning, voluntary disclosures and tax
dispute resolution including tax litigation. www.Taxpage.com and
david@taxpage.com
This article is reprinted with permission.
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Calling all
writers
Have you considered writing an article for the Corporate Governance Quarterly (CGQ)? Writing
an article that is relevant to governance in the public, private and not-for-profit sectors is an
excellent way to share your knowledge and expertise with peers and colleagues in ICSA Canada.
The CFPA has introduced a $500 award for the best original Governance article written by an
ICSA Canada member and published in the Corporate Governance Quarterly (CGQ) - It could
be you! Submissions due by November 1, 2019 . All submissions will be considered by the
Editorial Committee.
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